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DECISION OF THE SECRETARY GENERAL ON BEHALF OF THE COMMISSION PURSUANT
1
TO ARTICLE 4 OF THE IMPLEMENTING RULES TO REGULATION (EC) N° 1049/2001

Subject:

Your confirmatory application for access to documents under
Regulation (EC) No 1049/2001 - GESTDEM 2017/1185

Dear Mr Eickhout,
I refer to your letter of 3 April 2017, registered on 4 April 2017, in which you submit a
confirmatory application in accordance with Article 7(2) of Regulation (EC) No
1049/2001 regarding public access to European Parliament, Council and Commission
documents2 ('Regulation 1049/2001').
1.

SCOPE OF YOUR REQUEST

In your initial application of 27 January 2017, dealt with by the Commission's
Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs (DG
GROW), you requested access to the minutes and summary records of the meetings of
the technical committee on Motor Vehicles from September 2016 to the present.

1

2

Official Journal L 345 of 29.12.2001, p. 94.
Official Journal L 145 of 31.5.2001, p. 43.

Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIË - Tel. +32 22991111
http://ec.europa.eu/dgs/secretariat_general/
E-mail: sg-acc-doc@ec.europa.eu

DG GROW has identified the following documents relating to the Technical Committee
on Motor Vehicles (TCMV), as falling under the scope of your request:
1. Summary record of 60th meeting on 15 September 2016,
2. Summary record of 61st meeting on 3 October 2016,
3. Summary record of 62nd meeting on 16 November 2016,
4. Summary record of 63rd meeting on 20 December 2016,
5. Summary record of 64th meeting on 24 January 2017,
6. Full minutes of 60th meeting on 15 September 2016,
7. Full minutes of 61st meeting on 3 October 2016,
8. Full minutes of 62nd meeting on 16 November 2016,
9. Full minutes of 63rd meeting on 20 December 2016,
10. Full minutes of 64th meeting on 24 January 2017.
In its reply of 13 March 2017, DG GROW informed you that documents (1) – (5) are
publically available in the Comitology Register and additionally, in a public CIRCABC3
group4.
With regard to remaining documents (6) – (10), i.e. the full minutes of the TCMV
meetings concerned, DG GROW noted that they were released to the European
Parliament's EMIS5 Committee6 under the modalities agreed between the European
Commission and the European Parliament on secured access to non-classified
documents, in accordance with point 2.3 of Annex II of the Framework Agreement on
relations between the European Parliament and the European Commission7. You
therefore benefit of privileged access to the documents concerned, in your capacity of the
Member of the EMIS Committee.
With regard to your request for public access under Regulation 1049/2001 to documents
(6) – (10), DG GROW refused such access on the basis of the exception provided for in
Article 4(3), second subparagraph (protection of the decision-making process) of
Regulation 1049/2001, in conjunction with the confidentiality rules guaranteed by the
respective provisions of the Standard Rules of Procedure for Committees.
Through your confirmatory application you request a review of this position and present
a series of arguments supporting your request. These will be addressed in the respective
parts of this decision.
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2.

ASSESSMENT AND CONCLUSIONS UNDER REGULATION 1049/2001

When assessing a confirmatory application for access to documents submitted pursuant
to Regulation 1049/2001, the Secretariat-General conducts a fresh review of the reply
given by the Directorate-General concerned at the initial stage.
Following this review, I am pleased to inform you that partial access is granted to
documents (6) – (10).
The undisclosed parts of these documents have been redacted on the basis of the
exceptions provided for in Article 4(1)(b) (protection of privacy and the integrity of the
individual) and Article 4(3), first and second subparagraphs of Regulation 1049/2001
(protection of the decision-making process).
The assessment is based on a restrictive interpretation of the exceptions of Regulation
1049/2001, in accordance with Article 6 of Regulation 1367/20068.
The detailed reasons are set out below.
2.1.

Protection of privacy and the integrity of the individual

Article 4(1)(b) of Regulation 1049/2001 provides that [T]he institutions shall refuse
access to a document where disclosure would undermine the protection of (…) privacy
and the integrity of the individual, in particular in accordance with Community
legislation regarding the protection of personal data.
The relevant undisclosed parts of documents (6) – (10) contain the names, surnames and
contact details of Commission staff members not holding any senior management
position. They also contain the names and surnames of the third parties, such as of
representatives of national administrations.
These are personal data in the meaning of Article 2(a) of Regulation 45/20019, which
defines it as any information relating to an identified or identifiable natural person (…);
an identifiable person is one who can be identified, directly or indirectly, in particular by
reference to an identification number or to one or more factors specific to his or her
physical, physiological, mental, economic, cultural or social identity.
It follows that public disclosure of the above-mentioned information would constitute
processing (transfer) of personal data within the meaning of Article 8(b) of Regulation
45/2001.
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In accordance with the Bavarian Lager ruling10, when a request is made for access to
documents containing personal data, the Regulation 45/2001 becomes fully applicable.
According to Article 8(b) of that Regulation, personal data shall only be transferred to
recipients if the recipient establishes the necessity of having the data transferred and if
there is no reason to assume that the data subject's legitimate interests might be
prejudiced. Those two conditions are cumulative11.
Only if both conditions are fulfilled and constitutes lawful processing in accordance with
the requirements of Article 5 of Regulation 45/2001, can the processing (transfer) of
personal data occur.
In that context, whoever requests such a transfer must first establish that it is necessary. If
it is demonstrated to be necessary, it is then for the Institution concerned to determine
that there is no reason to assume that that transfer might prejudice the legitimate interests
of the data subject12.
Indeed, in the recent judgment in the ClientEarth case, where the Court of Justice ruled
that “whoever requests such a transfer must first establish that it is necessary. If it is
demonstrated to be necessary, it is then for the institution concerned to determine that
there is no reason to assume that that transfer might prejudice the legitimate interests of
the data subject. If there is no such reason, the transfer requested must be made,
whereas, if there is such a reason, the institution concerned must weigh the various
competing interests in order to decide on the request for access”13. I refer also to the
Strack case, where the Court of Justice ruled that the Institution does not have to examine
by itself the existence of a need for transferring personal data14.
Neither in your initial, nor in your confirmatory application, have you established the
necessity of disclosing any of the above-mentioned personal data.
Therefore, I have to conclude that the transfer of personal data through the disclosure of
the redacted relevant parts of documents (6) – (10) cannot be considered as fulfilling the
requirements of Regulation 45/2001. In consequence, the use of the exception under
Article 4(1)(b) of Regulation 1049/2001 is justified, as there is no need to publicly
disclose the personal data included therein, and it cannot be assumed that the legitimate
rights of the data subjects concerned would not be prejudiced by such disclosure.
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2.1

Protection of commercial interests of a natural or legal person

Article 4(2), first indent of Regulation 1049/2001 provides that [t]he institutions shall
refuse access to a document where disclosure would undermine the protection of
commercial interests of a natural or legal person, including intellectual property, […],
unless there is an overriding public interest in disclosure.
The relevant parts of documents (8), (9) and (10) include the discussions concerning a
request from one of the Member States to grant an EU type-approval, in accordance with
Article 20 of Directive 2007/46/EC15, regarding the steering system developed by one of
cars manufactures. The discussions include the detailed information regarding
functioning of the system, as well as the concerns raised by certain members of the
Committee. The above-mentioned information relating to the system developed by the
cars manufacturer concerned, has to be considered as part of specific know-how
pertaining to the latter and as such constitutes commercially sensitive business
information.
Its disclosure, through the public release of documents (8), (9) and (10) under Regulation
1049/2001, would clearly undermine commercial interests of the car manufacturer
concerned.
Furthermore, document (9) contains information regarding state of play in investigations
carried out by the Commission in the context of another cars manufacturer. Public
disclosure of this information, would have clearly negative effect on manufacturer's
public image and reputation, thus affecting its commercial interests.
In consequence, there is a real and non-hypothetical risk that public access to the abovementioned information would undermine the commercial interests of the manufacturers
concerned. I conclude, therefore, that access to the requested documents listed under
points 1.1 and 1.4, must be denied on the basis of the exception laid down in the first
indent of Article 4(2) of Regulation 1049/2001.
2.2.

Protection of the decision-making process

Article 4(3) of Regulation 1049/2001 provides that:
[a]ccess to a document, drawn up by an institution for internal use or received by an
institution, which relates to a matter where the decision has not been taken by the
institution, shall be refused if disclosure of the document would seriously undermine the
institution's decision-making process […].
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[a]ccess to a document containing opinions for internal use as part of deliberations and
preliminary consultations within the institution concerned shall be refused even after the
decision has been taken if disclosure of the document would seriously undermine the
institution's decision-making process […].
In your confirmatory application you argue that DG GROW did not provide any proper
statement of reasons as regards the applicability of the exception invoked in the initial
reply. You allege, in particular, that [DG GROW] fail to provide specific reasoning as to
how and why a specific harm to the decision-making process would be foreseeable and
more than purely hypothetical. To support the position quoted above, you refer to the
relevant passages of the General Court's judgment in case T-233/0916.
The relevant undisclosed parts of documents (6) – (10) relate to the discussions within
the TCMV Committee regarding the Commission's proposals for the several pending
legislative acts. These include the draft proposals for Commission Implementing
Regulations on the CO2 and fuel consumption certification for heavy-duty vehicles and
on the monitoring and reporting approach for CO2 and fuel consumption of heavy-duty
vehicles, as well as the draft Commission Second Regulation on Worldwide harmonized
Light vehicles Test Procedure (WLTP2) and the draft Commission Fourth Regulation on
Real-Drive Emissions (RDE4). As regards all above-mentioned draft acts, the
Commission's proposals were submitted for the TCMV Committee's opinion, which has
not yet been yet issued. Therefore, the above-mentioned proposals may not be considered
as finalised, and the discussions involving the Commission and the Member States
representatives are fully ongoing.
The relevant undisclosed parts of the documents (6) – (9) relate to the discussions within
the TCMV Committee regarding the Commission's proposals for several pending
Commission acts, such as the draft Commission Implementing Regulation on,
respectively, Real-Drive Emissions (RDE3) and the draft Commission Implementing
Regulation on Worldwide Harmonized Light Vehicles Test Procedure (WLTP1), as well
as the draft Commission Implementing Decision authorising Germany to grant EC-type
approval in respect of a vehicle steering system. In all of the above-mentioned files, the
Committee has provided its opinion. However, the scrutiny by the European Parliament
and the Council is still ongoing. Consequently, the decision-making process cannot be
considered as finalised, as none of the above-mentioned legislative acts have been
adopted by the Commission.
Consequently, the relevant undisclosed parts of the above-mentioned documents,
containing various comments provided by the Member States' representatives within the
Committee, have to be considered as containing information relating to a matter where
the decision has not yet been taken by the Commission. Disclosure of the respective parts
would seriously undermine the decision-making process, for the reasons set out below.
They therefore fall under the scope of application of the exception provided for in the
first subparagraph of Article 4(3) of Regulation 1049/2001.
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The relevant undisclosed parts of documents (7) and (8) relate to the discussions within
the TCMV Committee regarding the draft Commission Implementing Regulation laying
down the administrative requirements relating to emissions limits for non-road mobile
machinery.
The relevant undisclosed parts of document (9) contain the information exchanged in the
context of the discussions concerning the Notice on Guidelines on evaluating auxiliary
emission strategies and the presence of defeat devices.
The relevant undisclosed parts of document (10) relate to the exchanges within the
Committee regarding the position to be taken by the European Union in the relevant
Committees of the United Nations Economic Commission for Europe as regards new
proposals and proposals for amendments to UN Regulations and UN Global Technical
Regulations.
With regard to all above-mentioned files, the decision-making processes concerned were
finalised with the adoption of the Regulation17 and the publication of the Notice18 and
adoption of Council Decision on the position to be taken by the European Union in the
Committees of the United Nations Economic Committee for Europe19.
Nonetheless, the undisclosed parts of these documents, containing various comments
provided by the Member States within the Committee, still have to be considered as
opinions for internal use expressed as part of deliberations and preliminary consultations,
and falling under the exception defined in the second subparagraph of Article 4(3) of
Regulation 1049/2001.
Indeed, notwithstanding the stage of the decision-making process, the relevant
undisclosed parts of the documents requested reflect the positions expressed by the
Members of the Committee, expressed as part of preliminary internal deliberations and
consultations on the (then) draft legislative acts, as well as their voting behaviour
concerning the final examination and delivery of opinion on the legislative acts
concerned.
Public disclosure of such positions would seriously undermine the Commission's
leverage to consult Member States' representatives, in the framework of ongoing and
future consultation and decision-making processes, free from external pressure. Indeed,
Member States' participation in Committees is of crucial importance for the decision17
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making process, as it allows the Commission to take into consideration the - uncensored opinion of the Member States at an early stage of the decision-making process. If the
Member States' representatives would learn that their positions are disclosed, this would
jeopardise the entire process for any other instrument adopted through (at the later stage
of the process) the Comitology procedures.
Indeed, public release of the undisclosed (parts of) documents concerned would
significantly increase the risk of targeted external pressure by various external actors,
including industry and non-governmental organisations on the representatives of the
Member States' in the Committee. Furthermore, the internal opinions expressed at a
preliminary stage could be instrumentally exploited in relation to the decision that the
Commission has to take in relation to the draft implementing decision.
According to the case law, the existence of such a risk may be considered as a reason for
refusal of access to the documents under the exception protecting the decision-making
process20.
Furthermore, it should also be noted that it follows from Article 10(2) and 13(2) of the
Standard Rules of Procedure for Committees (2011/C 206/06) that summary records of
the meetings shall not mention the position of individual Member States in the
Committee's discussions and that the Committee's discussions shall be confidential.
The Standard Rules were adopted on the basis of Article 9 of Regulation 182/2011.
Article 10 of Regulation 182/2011 provides for the information on committee
proceedings that can be made public and information such as the one included in the
requested documents is not part of it. Therefore, the provisions of Regulation 1049/2001
need to be applied in conformity with Regulation 182/2011, so that the above-mentioned
confidentiality requirement is not deprived of its meaningful effect.
Indeed, in its judgment in case T-93/1121, the General Court confirmed that minutes
circulated to participants in the framework of an advisory committee meeting which was
not open to the public, are to be considered as internal documents within the meaning of
Article 4(3) of Regulation (EC) No 1049/2001 and require protection on that basis. The
same reasoning applies, a fortiori, to the positions of Member States expressed in the
framework of committee meetings. The Member States and the Commission must be free
to explore all possible options in preparation of a decision within a committee free from
external pressure. Consequently, public disclosure of the positions of the individual
Member States would prevent Member States from frankly expressing their views in the
framework of committee meetings and thus seriously undermining the possibility of the
Commission to explore all possible options in preparation of a decision and impairing the
quality of the decision-making process. Therefore, public access to the views of
individual Member States would seriously undermine the Commission's decision-making
process. That risk is reasonably foreseeable and not purely hypothetical.
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The General Court thereby acknowledged the existence of a need to protect internal
preliminary discussions within the Commission on sensitive issues, at least for the time
where the decision-making process is still ongoing.
Therefore, I conclude that access to the undisclosed parts of documents (6) - (10) has to
be refused, based on Article 4(3), first subparagraph (protection of the decision-making
process) of Regulation 1049/2001.
With regard to the redacted parts of documents (7), (8) and (9), I consider that, as they
reflect opinions for internal use as part of preliminary deliberations, the disclosure of
which would, for the reasons described above, seriously undermine the decision-making
process, access thereto still has to be refused pursuant to Article 4(3), second
subparagraph of Regulation 1049/2001.
3.

NO OVERRIDING PUBLIC INTEREST IN DISCLOSURE

The exceptions laid down in Article 4(2) and Article 4(3) of Regulation 1049/2001 must
be waived if there is an overriding public interest in disclosure. Such an interest must,
firstly, be public and, secondly, outweigh the harm caused by disclosure.
In your confirmatory application, you refer to the provisions of Regulation 1367/2006,
according to which there should be an automatic overriding public interest, where the
information requested relates to emissions into the environment. It goes without saying
that there is an obvious and direct link between car emissions and emissions into
environment. You add that [t]here is therefore clearly an overriding public interest in
ensuring the probity of the decision-making process on issues that have a far-reaching
impact on the public and on the environment. Taking into account the above, in your
view [t]he right of access to environmental information [included in the documents
requested] should (…) clearly outweigh any short-term "embarrassment" that Member
States might suffer from as a result of their position being made public in the minutes.
You therefore seem to argue that the existence of an overriding public interest warranting
public disclosure of the (undisclosed parts of) the documents requested, is linked to the
presence therein of information relating to emissions into environment.
With regard to the information withheld on the basis of the exception protecting
commercial interests, provided for in the first indent of Article 4(2) of Regulation
1049/2001 (i.e. in the case at hand, documents (8), (9) and (10)), Article 6 of Regulation
1367/2006 envisages the existence of the default overriding public interest in so far as the
information relating to emissions are concerned.
No overriding public interest in disclosure can automatically be derived from the
provisions of Article 6 of Regulation 1367/2006 as regards the exception set out in
Article 4(3) of Regulation 1049/2001. In case of the latter exception, Article 6 merely
requires interpreting the grounds for refusal restrictively whenever the information
requested relates to emissions into the environment, taking into account the public
interest served by disclosure and whether the information requested relates to emissions
to the environment.
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Nonetheless, please note that, in its recent ruling in case C-673/13P, the Court of Justice
considered that the concept of information which relates to emissions into the
environment means information which concerns or relates to actual emissions, and not
information with merely a (direct or indirect) link to such emissions22. This includes data
that will allow the public to know what is actually released or will be released into the
environment, as well as information enabling the public to check whether the assessment
of actual or foreseeable emissions is correct23. According to the Court's assessment, it
may not, however, in any event, include information containing any kind of link, even
direct, to emissions into the environment24, such as general measures aimed at regulating
emissions. It follows that the undisclosed information included in the documents
requested may not be considered as information relating to emissions to the environment
in the sense of Article 6 of Regulation 1367/2006.
As regards your general reference to the alleged existence of a general need for public
transparency in this case, I would like to refer to the judgment in the Strack case25, where
the Court of Justice ruled that in order to establish the existence of an overriding public
interest in transparency, it is not sufficient to merely rely on that principle and its
importance, but that an applicant has to show why in the specific situation the principle
of transparency is in some sense especially pressing and capable, therefore, of prevailing
over the reasons justifying non-disclosure26.
In my view, such a pressing need has not been substantiated in this case. Whilst I
understand that there can be a public interest in obtaining access to the undisclosed
information included in the documents in question, I consider in this case that any
possible public interest in transparency cannot outweigh the public interest in protecting
the commercial interests of the car manufacturers concerned and the decision-making
process falling under the exceptions provided for in the first indent of Article 4(2) and the
first subparagraph of Article 4(3) of Regulation 1049/2001.
In consequence, I consider that in this case there is no overriding public interest that
would outweigh the interest in safeguarding the commercial interests of the car
manufacturers concerned and the decision-making process falling under the exceptions
provided for in the first indent of Article 4(2) and the first subparagraph of Article 4(3) of
Regulation 1049/2001.
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Idem, paragraph 129.
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4.

MEANS OF REDRESS

Finally, I would like to draw your attention to the means of redress that are available
against this decision, that is, judicial proceedings and complaints to the Ombudsman
under the conditions specified respectively in Articles 263 and 228 of the Treaty on the
Functioning of the European Union.

Yours sincerely,

For the Commission
Alexander ITALIANER
Secretary-General

Enclosures: (5)
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